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Webinar Set Up

� Moderator: 
Jim Ostrowski
DEQ, Office of Environmental Assistance

� All lines will be muted

� Questions can be sent to us via the 
question/chat box

� We will record webinar and post online
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

PRESENTER

Kevin Schrems
Enforcement Case Coordinator

Remediation & Redevelopment Division
Department of Environmental Quality

schremsk@michigan.gov
(517) 284-5149
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ROAD MAP

� Define authority to use 
alternate institutional 
controls.

� Describe categories of road 
right-of-ways.

� Discuss prior institutional 
controls used to address 
contamination in road right-
of-ways.

� Provide an overview and 
discussion of new form.
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STATUTORY AUTHORITY FOR

ALTERNATE INSTITUTIONAL CONTROLS

� Section 20114d(5)(a) of the NREPA
� “…the postclosure agreement may allow for a remedial action 

under section 20120a(1)(c) or (d) or (2) to rely on an institutional 
control in lieu of a restrictive covenant in a postclosure plan.”

� Section 21310a(4) of the NREPA
� “…if a mechanism other than a notice of corrective action, an 

ordinance, or a restrictive covenant is requested and the 
department determines that the alternative mechanism is 
appropriate, the department may approve of the alternate 
mechanism.”
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PROPERTY RIGHTS AND THE

“B UNDLE OF STICKS”

� Landowners have property rights similar to 
a “bundle of sticks”.

� Landowners can own the entire bundle or 
sell or trade certain “sticks” to others. 

� An easement is a “stick” that conveys an 
ownership interest in a use of the property 
without transferring full ownership rights.
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TYPES OF EXISTING RIGHT-OF-WAYS

� Fee Right-of-Way
� Full ownership in the right-of-way property.

� Easement Right-of-Way
� Ownership of the right to use the right-of-way for a specific purpose, with 

the grantor retaining the rest of the ownership rights of the property.

� Dedicated Right-of-Way
� Right-of-way property is designated for use as a street, alley, etc. by a fee 

owner through subdivision or plat.

� Assessor's and Supervisor's Plat
� The right-of-way shown on the plat as used by the public may be 

considered as use or implied dedication by the abutting property owners.

� Statutory Right of Way
� Road right-of-way established by "use” through PA 283 of 1909. 
� Not formally dedicated to public use nor by instrument to a public entity.

9



TRADITIONAL ROAD RIGHT-OF-WAY

INSTITUTIONAL CONTROLS FOR CLOSURE

� Restrictive Covenant
� Land or resource use (deed) restriction required under Part 201 

and Part 213 of the NREPA.
� Must be recorded with the register of deeds for the county in 

which the property is located.

� Road Dedication Letter
� Road owned by a local unit of government.
� May only be used to prohibit exposure to groundwater 

contamination via the drinking water pathway.

� MDOT Environmental License Agreement
� When environmental contamination is proposed to remain in 

place on MDOT controlled property. 
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GOALS OF NEW ALTERNATE

INSTITUTIONAL CONTROL FORM

� Address both groundwater and soil contamination.

� Inform all affected property interests.

� Foster completion of remedial or corrective actions.
� Support redevelopment projects and community growth. 

� Ensure that contamination within a road right-of-way is 
appropriately managed and exposure risks are 
controlled.
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IMPORTANCE AND BENEFITS OF NEW FORM TO

LOCAL ROAD RIGHT-OF-WAY AUTHORITIES

� Provide consistent and adequate information for LUG or authority 
to make an informed decision whether to accept and manage 
risks due to contamination present within a right-of-way. 

� Inform LUG or authority when planning and performing 
construction projects, including worker safety and exposure 
control.

� Allow opportunity for LUG or authority to require additional 
information, permits, license agreements or financial bonding as 
needed.

� Identifies LUG’s or authority’s role in managing exposure risks 
but does not itself cause the LUG or authority to be liable under 
Part 201 or Part 213.
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DESIGN OF FORM
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� Detailed cover 
instruction page.

� 3 pages of required 
information.

� Form contains 5 
sections to 
complete.



ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Cover Instruction Page
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OVERVIEW OF

COVER INSTRUCTION PAGE
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Form Instructions Box
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FORM INSTRUCTIONS
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Section 1 –
Submitter Information 
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SECTION 1 – SUBMITTER INFORMATION

� Purpose: 
� Obtain information 

used to identify:
• The submitter’s 

information.
• The location of the road 

right-of-way.
• Other internal tracking 

information.
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SECTION 1 – SUBMITTER INFORMATION

� Requirements:
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Section 2 –
Affected Road Right of Way Information
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SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Purpose: 
� Describe and document the environmental conditions, 

and exposure risks present.
� Identify other affected property interests (ownership, 

easements, etc.) 

� Provide a drawing that describes the subject property.
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SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Questions 1-3

23



SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Questions 4-6
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SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Questions 7-8
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SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Questions 9 – 9.a.
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SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Question 9.a. continued

27



SECTION 2
AFFECTED ROAD RIGHT OF WAY INFORMATION

� Questions 10-11
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Section 3 -
Consent of Fee Simple Title Owner, If 

Applicable
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SECTION 3
CONSENT OF FEE SIMPLE TITLE OWNER, IF APPLICABLE

� Purpose: 
� Provide fee simple title ownership information underlying 

the road right-of-way. 
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SECTION 3
CONSENT OF FEE SIMPLE TITLE OWNER, IF APPLICABLE

� Requirements
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Section 4 –
Submitter Signature
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SECTION 4
SUBMITTER SIGNATURE

� Purpose:
� Verifies that the submitter has accurately completed 

all requirements of the form.
� Submitter confirms no alterations to the form’s 

standard language. 
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SECTION 4
SUBMITTER SIGNATURE

� Requirements:
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ROAD RIGHT-OF-WAY

ALTERNATE INSTITUTIONAL CONTROL

Section 5 –
LUG or other Authority Confirmation of Road 

Right-of-Way Institutional Control
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SECTION 5 
LUG OR OTHER AUTHORITY CONFIRMATION OF ROAD

RIGHT-OF-WAY INSTITUTIONAL CONTROL

� Purpose:
� State the LUG, tribal government or other authority’s 

rights and responsibilities in confirming the use of the 
road right-of-way institutional control created by the 
DEQ.
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SECTION 5 
LUG OR OTHER AUTHORITY CONFIRMATION OF ROAD

RIGHT-OF-WAY INSTITUTIONAL CONTROL

� Breakdown confirmation language
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SECTION 5 
LUG OR OTHER AUTHORITY CONFIRMATION OF ROAD

RIGHT-OF-WAY INSTITUTIONAL CONTROL

� Breakdown confirmation language
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SECTION 5 
LUG OR OTHER AUTHORITY CONFIRMATION OF ROAD

RIGHT-OF-WAY INSTITUTIONAL CONTROL

� Breakdown confirmation language
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SUMMARY

� Streamlines road right-of-way institutional control 
process by addressing both groundwater and soil 
contamination in a single document. 

� Provides beneficial information for LUG or authority to 
make an informed decision whether to accept and 
manage risks due to contamination present within a 
right-of-way under their control. 

� Assists in completion of remedial/corrective actions.
� Ensure that contamination within a road right-of-way is 

appropriately managed and exposure risks are 
controlled.
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FOR MORE INFORMATION

� Please send any comments, via email, to 
schremsk@michigan.gov.  The closing date for 
comments is January 17, 2013.

� Contact information for the appropriate DEQ Office 
location can be found on the DEQ Remediation and 
Redevelopment Division’s web site:

www.michigan.gov/deqrrd

Kevin Schrems
517-284-5149

schremsk@michigan.gov
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QUESTIONS?
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Wrap Up
�Recording
�Handout
�Evaluation
�CEHs for Professional Engineers



Upcoming Events

� Introduction to Hazardous Waste Webinar 
Series – January

� Introductino to MAERS Workshops –
Jan/Feb

� SARA Title III Workshops – Jan/Feb

www.michigan.gov/deqworkshops
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